*\W
^K^

Vol. 34, No. 2
Spring 2011

An Official Publication of the State Bar of California Public Law Section

Inside this Issue

MCLE SELF-STUDY ARTICLE
(Check end of this article for information on flow to access 1.0 self-study credit.)

Regulating the
"Initiative Industrial
Complex:"

Is SB 168's proposed prohibition of
per-signature payment an unconstitutional
restriction on core political speech?
By Steven Miller*

I. INTRODUCTION
Californians have a conflicted relationship
with the initiative process. On the one hand,
the initiative is an almost sacred constitutional
right fundamental to our democratic
process. On the other hand, many decry
the "initiative industrial complex," fearing
that the initiative's ideal of direct democracy
is increasingly compromised by special interest
groups." Robert Stern, President of the
Center for Governmental Studies, has written
that initiatives leave voters "overwhelmed
and bewildered by poor drafting, misleading
campaigns, look-alike counter-initiatives and
highly technical policy details." Yet despite
the criticisms of the initiative process, and the
fact that most initiatives do not pass, use of
the initiative process has not diminished. As
of this writing, six initiatives have either been
submitted to the Attorney General, are in the
process of qualifying, or have already qualified
for the 2012 ballot.

The calls for reform of the initiative process
are almost as common as initiatives themselves.
Some seek to reduce the number of measures
that qualify for the ballot, for instance by
providing for legislative action that could alter,
adopt, and subsequently remove an initiative
measure from the ballot. Others would like
to make it easier for grassroots, un-monied
organizations to qualify a measure, either by
increasing the time permitted for collecting
qualifying signatures, reducing the number of
signatures required to qualify a measure for the
ballot, or allowing online signature collection.
This article focuses on one particular initiative
reform effort embodied in a current legislative
proposal, SB 168, authored by Senate Majority
Leader Ellen Corbett (D-San Leandro). SB
168 on its face is not designed to make it easier
or harder to qualify an initiative for the ballot.
Rather, SB 168 is targeted at reducing fraud in
the initiative process by removing the incentive
to forge signatures or otherwise improperly
amass the number of signatures needed to
qualify a measure. It purports to achieve
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